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very semester, I tell the students in
my course on constitutional law at
the University of Idaho College of
Law that it is a great time to be taking constitutional law. And every semester that
proves to be true. Recent events during the
COVID-19 pandemic have raised many
issues of constitutional law useful for class
discussion. In the following, I discuss one
such event: the federal residential eviction
moratorium. he moratorium arguably
exceeds the federal government’s statutory
and constitutional powers. In the following discussion of the moratorium’s legal
vulnerability, you will encounter cases
that you might remember from your own
law school course in constitutional law. I
hope the discussion shows the continuing
vitality and central relevance of the U.S.
Constitution to the challenges that confront our country today.
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Introducing the CDC’s
eviction moratorium
In the pandemic-relief law known
as the “CARES Act,” Congress put a sixmonth moratorium on certain residential
evictions.1 Ater that moratorium expired
in July 2020, Congress did not renew it.
Instead, a new eviction moratorium was
put in place by the Centers for Disease
Control and Prevention (CDC), a federal
agency within the U.S. Department of
Health and Human Services.2 he CDC’s
eviction moratorium expired on July 31,
2021, despite last minute pressure on the
White House and Congress to extend it.3
In light of the looming expiration, the
Idaho Judicial Branch started a pilot program in Ada County that invites landlords
and tenants in eviction suits to negotiate
settlement agreements through an online
portal.4
he CDC eviction moratorium ap-

plied to all residential housing in the
United States. To get protection under the
moratorium, a tenant had to show that he
or she had fallen behind in rent because
of job loss, a cut in working hours, or extraordinary medical expenses. he tenant
also had to show that he or she could not
ind alternative housing other than “congregate” housing like a homeless shelter. A
landlord who evicted a tenant in violation
of the moratorium faced up to one year in
prison and a ine of up to $250,000.5
he CDC issued the moratorium under the Public Health Service Act. hat
federal law authorizes the CDC to issue
“such regulations as in [its] judgment are
necessary to prevent the introduction,
transmission, or spread of communicable
diseases . . . from one State . . . into any
other State.”6 he CDC explained that
the eviction moratorium could limit the
spread of COVID-19 in three ways. It

because the Constitution gives implied
(as well as express) powers to Congress.
he Court based this conclusion partly on
the Constitution’s Necessary and Proper
Clause, which the Court interpreted to
recognize Congress’s power to enact all
measures that are reasonably necessary to
execute the enumerated powers.10
he McCulloch Court held that the creation of a national bank fell within Congress’s implied powers, as relected in the
Necessary and Proper Clause. he Court
reasoned that the bank was a reasonably

“

he implied powers, in efect, enlarge the
enumerated powers. his enlargement has been most
signiicant as applied to Congress’s power to ‘regulate
Commerce . . . among the several States.’12

”

Constitution naturally wonders whether
it authorizes the CDC’s eviction moratorium. his question of the federal government’s power involves three issues that are
covered in a law school course on constitutional law and are discussed as follows:
the limited powers of the federal government; Congress’s power over interstate
commerce; and the delegation doctrine.

The limited powers of
the federal government
he U.S. Constitution creates a federal government of limited powers. But to
grasp this point fully, law students must
learn that the limited powers granted by
the Constitution can include implied powers under the U.S. Supreme Court’s decision in McCulloch v. Maryland.8
In McCulloch, the Court held that
Congress had the power to create a national bank. he Court acknowledged
that “[a]mong the enumerated powers, we
do not ind that of establishing a bank.”9
hat was not fatal, the Court concluded,

necessary way for Congress to execute
various enumerated powers. hose powers included the powers to lay and collect
taxes (with the national bank serving as
a depository of those taxes); to borrow
money (with the bank serving as the federal government’s lender); and to regulate
commerce (with the bank’s notes serving
as a form of national currency). And so,
ater all, the national bank was a “necessary and proper” way of executing several
enumerated powers.
he McCulloch Court’s recognition
of “implied powers” underlay the federal
government’s expansion in the twentieth
century. As one website says, “Ultimately,
McCulloch v. Maryland made possible
the rise of . . . ‘the administrative state,’ in
which the government employs oicials
to oversee many aspects of American life,
from environmental issues to labor disputes.”11 his conclusion is incomplete,
though. To appreciate the connection between McCulloch and today’s “administrative state,” the student of constitutional law
must learn (1) how McCulloch’s concept

of implied powers combines with Congress’s power to regulate interstate commerce and (2) how the Court’s delegation
doctrine allows Congress to transfer huge
hunks of its Commerce power to federal
executive-branch agencies.

Congress’s commerce power
he implied powers of Congress recognized in McCulloch and relected in
the Necessary and Proper Clause can be
exercised only in connection with Congress’s execution of its expressly enumerated powers. he implied powers, in effect, enlarge the enumerated powers. his
enlargement has been most signiicant as
applied to Congress’s power to “regulate
Commerce . . . among the several States.”12
As enlarged by implied powers, Congress’s Commerce power was held in United States v. Lopez to authorize Congress to
regulate three categories of activity:
“First, Congress may regulate the use
of the channels of interstate commerce.
Second, Congress [may] . . . regulate and
protect the instrumentalities of interstate
commerce, or persons or things in interstate commerce. [. . .] Finally, Congress
[may] . . . regulate . . . those activities that
substantially afect interstate commerce.”13
he third category is reachable by
Congress largely because of its implied
powers. he classic case illustrating this
is Wickard v. Filburn.14 here, the federal government ined Roscoe Filburn for
growing more wheat than allowed under a
federal statute. Mr. Filburn consumed all
of this excess wheat on his own farm. he
Court upheld Congress’s power to regulate a farmer’s growing his own wheat for
his own on-farm consumption. he Court
reasoned, in part, that regulation of this
type of activity was necessary to protect
Congress’s ability to regulate interstate
commerce in wheat. It was thus justiied
as a means that was reasonably necessary
to executing the Commerce power over
the commodity. To support this conclusion, the Wickard Court cited McCulloch
v. Maryland.15
Today, we would say that Congress
could regulate Farmer Filburn’s growing
of “excess wheat” for his own use because
that activity—when considered in the aggregate—substantially afected interstate
the

could facilitate self-isolation by people
who get COVID-19. It could help States
and local governments implement stayat-home orders. Finally, it could prevent
people from ending up on the street or
in homeless shelters, where COVID-19 is
more easily spread.7
hus, the CDC justiied its eviction
moratorium as a public health measure.
hat is important because the U.S. Constitution does not expressly authorize the
federal government to issue public health
measures. And so, a student of the U.S.
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commerce in wheat and thus fell within
Congress’s Commerce power (as enlarged
by the implied powers relected in the
Necessary and Proper Clause). he Commerce power, as ampliied by the Necessary and Proper Clause, underlies most
federal statutes on the books today, including federal anti-discrimination laws,
environmental protection laws, and, most
relevant here, public health laws.
So far, we’ve established Congress’s
power to regulate activity that substantially afects interstate commerce. We still
must connect that power of Congress to
federal executive-branch agencies like the
CDC. he connection lies in the delegation doctrine.

The delegation doctrine

22

the

he delegation doctrine allows Congress to authorize federal agencies to
make rules that have the “force and efect
of law.”16 hese rules are called “legislative
rules” to indicate that their legal efect is
tantamount to that of federal statutes.
Early on, the U.S. Supreme Court rejected the argument that, by allowing
federal agencies to make legislative rules,
Congress was abdicating its duty to exercise “[a]ll legislative Powers” vested in it
by the U.S. Constitution.17 he Court takes
the position that federal agencies exercise
only a “quasi-legislative,” not a purely legislative power.18 he Court insists, however, that in granting this power, Congress
must prescribe an “intelligible principle”
for the agency to follow when making legislative rules. hus, the federal statute that
grants rulemaking power must put comprehensible (“intelligible”) restrictions on
that power.
In applying the “intelligible principle”
standard, the Court has upheld exceptionally broad grants of rulemaking power to
federal agencies. For example, the Court
upheld the federal statute that allows the
Occupational Safety and Health Administration (OSHA) to make workplace safety
rules. he statute requires the rules to be
“reasonably necessary or appropriate to
provide safe or healthful employment
[which] most adequately assure[], to the
extent feasible, on the basis of the best
available evidence, that no employee will
sufer material impairment of health.”19
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It does not matter that this statute is
full of fuzzy wiggle words like “reasonably
necessary or appropriate,” “adequately assure,” “to the extent feasible,” and “material impairment.” Nor does it matter that the
rules cover all businesses that are engaged
in interstate commerce or whose activities
substantially afect interstate commerce.
Under the Court’s delegation doctrine,
OSHA can prescribe national workplace
safety policy for almost the entire private
sector.

Revisiting the CDC’s
eviction moratorium
At this point, we can fully analyze the
CDC’s power to issue the eviction moratorium. Analysis entails three questions:
1. Does the nationwide eviction moratorium fall within the CDC’s power under
the Public Health Service Act? If so, two
further questions arise:
2. Does the Act violate the delegation
doctrine?
3. Does the Act fall within Congress’s
power?
Only questions two and three are
questions of constitutional law. Question
one involves statutory interpretation, but
it is inluenced by constitutional concerns,
as shown in a recent decision by the U.S.
Court of Appeals for the Sixth Circuit, Tiger Lily, LLC v. U.S. Dep’t of Housing and
Urban Development.20
he court in Tiger Lily held that the
CDC’s eviction moratorium was not authorized by the Public Health Service Act.
he court relied partly on its belief that the
Act “could raise a nondelegation problem”
if it were interpreted to authorize the moratorium. he court explained that such an
interpretation “would grant the CDC director near-dictatorial power for the duration of the pandemic.”21 he apparently
limitless scope of power entailed by the
CDC’s favored interpretation would mean
that the statute necessarily lacks an “intelligible principle” restraining agency discretion. As such, the statute would violate
the nondelegation doctrine if the CDC’s
interpretation were adopted.
he Tiger Lilly court also believed that
an expansive interpretation of the Act
urged by the CDC would “push the limit
of congressional authority” and for that

reason, too, must be avoided.22 he “congressional authority” that the court had in
mind was Congress’s authority under the
Commerce Clause. Although the CDC
argued that the moratorium regulated activity that substantially afects interstate
commerce, the argument was a stretch in
the court’s view. hat was so for three reasons.
First, the eviction moratorium did not
regulate a commercial transaction like the
rental of housing. Indeed, it didn’t alter
tenants’ contractual obligation to pay rent.
It just restricted a legal remedy—one that
usually would be sought in a state court—
for nonpayment. Nor was the moratorium
a reasonably necessary part of a broader
federal scheme for regulating the real estate market.
Second, the connection between the
eviction moratorium and the interstate
movement of people was highly attenuated. he Texas court found that, while
about 15% of residential moves are interstate, only a small percentage of residential moves result from evictions. Marital
breakups account for 10 times as many
residential moves as do evictions, and yet
it’s doubtful that the federal government
can regulate divorce, as family law is an
area of traditional state concern.23
hird, a federal eviction moratorium
is unprecedented. In the past, eviction
moratoria have been thought to fall within the States’ police power.24 he federal
government’s failure to exercise a power
that would be so appealing in response to
events like the Spanish Flu of 1919-1920
and the Great Depression tends to suggest
that the power does not exist.
hus, the Sixth Circuit’s decision in
Tiger Lily implies that the moratorium’s
constitutionality is dubious because of the
nondelegation doctrine and the limits on
Congress’s Commerce power.
he D.C. Circuit, however, came to
opposite conclusions in Alabama Ass’n of
Realtors v. U.S. Dep’t of Health and Human Services.25 he D.C. Circuit’s decision
has limited precedential value, as it was a
short per curiam opinion issued on appeal from a district court’s grant of a stay
pending appeal. Even so, the decision is
signiicant because of its conclusions that
the eviction moratorium (1) “falls within
the plain text” of the Public Health Service

Conclusion
Even if we consider only the federal
government’s power to issue the residential mortgage moratorium, we delve into
topics that consume several weeks of the
constitutional law course. And this article
has not even addressed the question of
whether that exercise of power violates individual constitutional rights, such as the
right to just compensation for takings of
private property.27 I hope this article nonetheless suices to show that the U.S. Constitution remains at the center of matters

of vital public interest, and that the law
school course on constitutional law begins
to equip students to analyze those matters.
Richard H. Seamon is a
professor at the University
of Idaho College of Law who
teaches constitutional law
and other subjects. He welcomes your feedback at richard@uidaho.edu.
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Act; (2) the Act, in turn, falls within Congress’s “well-established authority to regulate rental housing transactions because
they substantially afect interstate commerce;” and (3) the Act complies with the
nondelegation doctrine because it “provides an intelligible principle that guides
the [CDC’s] authority.”26 hese quotations
from the D.C. Circuit’s opinion make clear
that it does not see eye-to-eye with the
Sixth Circuit when it comes to the validity,
including the constitutionality of the eviction moratorium.
his disagreement between the circuits is unlikely to be resolved by the U.S.
Supreme Court in the near term. he expiration of the CDC eviction moratorium
probably renders pending legal challenges
to it moot. But the federal government’s
power under the U.S. Constitution to impose such a moratorium remains an important issue that could ultimately draw
the Court’s attention. And the issue could
arise again if COVID-19 lares up or some
other crisis causes the federal government
to reinstitute a moratorium.
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